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1.  INTRODUCTION  

 

1.1.  The appeal is made under s106B of TCPA1990 against the decision of 
Wandsworth Borough Council (“the “Council”) on 1 July 2022 to refuse 
application 2021/5234  (the “s106 Application”) for variations to specified 
planning obligations (the “planning obligations” 1 ) in a s106 agreement 
dated 2 January 2008 (the “2008 Agreement”) in relation to Battersea 
Reach (the appeal site) by the 

a. modification of two defined “Public Access Areas” to make them “Private 
Amenity Areas” with no public access (these are two gardens known as 
“Ensign Garden” and “Genoa Garden”); 

b. removal of a defined 'Public Right of Way' and an 'Access Point' (these 
are a footpath associated with Ensign Garden and an intended point of 
access to link Ensign Garden with a neighbouring site, referred to as the 
“Ensign Footpath” and “Mendip Gate” respectively, the neighbouring site 
is referred to as “Access Storage”) ; 

c. modification of the permissible times of public access to two defined 
areas (known as “Jasmine Courtyard” and “Discovery Courtyard”).2 

 

 

 
1 The s106 Application came to the Council’s Planning Applications Committee (the PAC) on 28 June 2022. The officers’ report 
to that committee is referred to as “the Committee Report.” Details of the planning obligations are set out in the Committee 
Report (in Bundle A, see below).  
2 curfew areas  Para 16.1.2(b) of the 2008 Agreement (page 42 Bundle B) designates four “curfew areas” as a security 
measure: Ensign Garden, Genoa Garden, Jasmine Courtyard and Discovery Courtyard with access to them disallowed from 
half an hour after sunset to 9 a.m.(the “curfew”).  
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1.2   This statement includes three paginated bundles of: 
 

Bundle A:   documents making up or relating to the s106 Application   
Bundle B:   the 2008 Agreement and paras 16 & 17 of its predecessor (the “2002 Agreement’) 
Bundle C:   plans, photographs and other documents  
Bundle D:   policy documents, court judgments and appeal decisions. 
 

1.3   The s106 Application was lodged on 9 November 2021 by St 
George (the freeholder of Battersea Reach) and the Battersea Reach 
Residents’ Association (the “BRRA”, a recognised association of 
leaseholders of Battersea Reach) acting through its chairman Alan 
Fairleigh, by whom this statement is made.  

 
1.4   The s106 Application sought to change the planning obligations 
because, on considerations of security and a deficiency of private 
communal space coupled with the uncertain contingency on which 
they are predicated, they no longer serve a useful purpose. The Council's 
refusal was on the ground that the modifications would result in 
detriment to the public through loss of open space and accessibility and 
would not be served equally well by the proposed modifications. 

 
1.5   There are no ongoing discussions with the Council to resolve areas of 
dispute. Discussions could be opened if the Council so desires, but 
discussions during the process of the s106 Application were unproductive.  
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2.  BATTERSEA REACH 
     (the appeal site) 3 

 

 
pic 1 
 

2.1. Battersea Reach (pic 1) is a mixed-use development on the south 
bank of the River Thames adjacent the south-east corner of 
Wandsworth Bridge in the predominantly residential St Mary’s Park 
ward of the London Borough of Wandsworth. It consists of 1356 
residential flats in 17 blocks with all ground floor space allocated to 
communal areas (estate management office, lobbies etc) and 
commercial space. A basement car park offers parking for 1000 vehicles 
for residents, commercial occupants and the public. 
 

 

 
3 Layout plans and photographs at pages 1, 2 & 3  Bundle C and pic 2 below. The management office is at the south-west corner 
of Jasmine House at the Juniper Drive entrance to the site, about 200m from Ensign Garden 
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pic 2 

2.2   The 5.2ha site (pic 2) is bounded by a 285m stretch of the River 
Thames (north), York Road (A3205) and a Shell petrol station (south), 
Bridgend Road (west) and Access Storage (a self-storage depository) and 
Riverside Plaza (a residential development) (east).  
 

2.3   Commercial occupants include a pub, a restaurant, other SMEs, a 
children’s creche (The Riverside Nursery) and a ballet school (BBOdance)4. 
It is not a shopping destination other than for a Tesco convenience store 
on its western boundary (another convenience store is approximately 100 
yards east of Ensign Garden in Chatfield Road). Over 2500 residents live 
and about 200 people (including 35 management staff ) work on-site at 
any one time. 

 
4 Both are in Ensign House immediately adjacent Ensign Garden with their entrances on the west side of the building and do not 
open onto Ensign Garden 
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2.4   Juniper Drive is a private road open to the public leading into the 
site from York Road. It is the only vehicular and the main pedestrian 
entrance. It provides many links to the river, including a pedestrian 
boulevard. There are another 8 pedestrian access points to the site, 
excluding Mendip Gate. 
 
2.5   A 285m stretch of the River Path runs adjacent to the northern 
(Thames) boundary (“the River Walk”). It was adopted as a public highway 
in 2015 to be maintained at public expense. Battersea Reach staff clean it 
every day twice a day. It carries about 15 000 people (pedestrians and 
cyclists) in a 24-hour day. It is served by adjacent shading and bench 
seating (pic 3). 

 

              pic 3  
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2.6   A continuous 2 .1 m high brick wall (“the boundary wall”) runs the 
length of the staggered eastern boundary from York Road to the River 
Walk (pages 1-3 Bundle C). A ferrous 1.5m high gate (Mendip Gate, para 1.1.b 
above) has been installed in the boundary wall between Ensign Garden 
and Access Storage (see pics 9 below, pages 1-2 & 13-14 Bundle C) 

 
2.7   Ensign Garden is an 800 sqm landscaped garden in the north-east 
corner of the site between Access Storage, Riverside Plaza, the River 
Walk and Ensign House (one of the 17 blocks).  A hard-surfaced footpath 
runs along its western and southern edges (the Ensign Footpath, para 
1.1.b above) between Mendip Gate and the River Walk. Genoa Garden is 
a 500 sqm garden enclosed by Access Storage, Shell and two blocks 
(Genoa House and Flotilla House) (pic 2 & pages 1, 2 & 3 Bundle C). 
 
2.8   The planning obligations define the two gardens as Public Access 
Areas, the Ensign Footpath as a Public Right of Way and Mendip Gate as an 
Access Point. The modifications seek to make the gardens Private Amenity 
Areas, with the amalgamation of the Ensign Footpath with Ensign Garden 
and the removal of Mendip Gate as an Access Point. Jasmine Courtyard and 
Discovery Courtyard are subject to the curfew. The s106 Application seeks 
to change the curfew for the two courtyards from 10 pm to 6 am each day 
and remove it entirely for all other areas. 5 

 

 
5  See footnote 2. Both courtyards are access points on and open to York Road: see pic 2 & pics 12 & 13 below and page 30 
Bundle C. Officers contend the curfew applies only to the peripheries of inner communal open amenity spaces within the 
courtyards.  Dealt with later but would be better elucidated upon by the case officer 
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3.   PLANNING HISTORY  
 

 
         pic 4 

 
3.1   The site was in industrial use since the 19th century, finally as a 
distillery until about 1992 (pic 4 -c1896). Various projects were proposed 
after 1992. This led to a protracted town planning process and judicial 
reviews which ended after seven years with planning permission 
refused. The site lay cleared of buildings and derelict for those seven 
years, except for 6 months from May 1996 when it was occupied by The 
Land is Ours activists as an “eco-village” until they were evicted.  
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application C/99/0580 
 
3.2   This was made in September 1999 for 658 flats (in five river front 
blocks), a hotel, a nursing home, a police station, a doctor’s surgery and a 
car showroom, with parking for 800 vehicles (122 on the surface).  
 
It was made by York Road Limited (which had acquired the freehold of 
the site in 1997) and approved on 27 February 2002 (“the 2002 
consent”) with a s106 agreement (“the 2002 Agreement”). On 28 May 
2002 the entire shareholding of York Road Limited was acquired by St 
George South London Limited (a subsidiary of The Berkeley Group 
Holdings plc). St George in essence has been the proprietor of the site 
since 28 May 2002.6  In March 2003 the freeholder changed its name 
from York Road Limited to St George Battersea Reach Limited and that 
of the site from Gargoyle Wharf to Battersea Reach.  
 

3.3   Construction of the first block (D, Kingfisher House) commenced 
in 2002. St George has granted 999-year (commencing 1 November 
2004) leasehold interests in all the flats in Battersea Reach (in effect 
“sold” the flats). The 101 flats in Block D had been sold by the time of its 
practical completion in December 2004. Three further blocks had been 
completed by the beginning of 2008 with a fourth (E, Ensign House) 

 
6 The St George/Berkeley Group companies are referred to collectively and interchangeably as “St George” 
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nearing completion, with their 445 residential leaseholds sold. The final 
residential leasehold was legally completed in June 2020. 

Those four blocks were built under the 2002 consent. The planning 
obligations arising from the 2002 Agreement gave public access to all 
the open spaces but with the curfew for the open spaces between the 
blocks and no public access to the small area in the north eastern 
corner of the site (shown in Plan 3 of the 2002 Agreement 7 ) vicinal to 
a parking lot with public accessibility. It was the embryonic Ensign 
Garden. It remained derelict until 2006 when it was a builders’ yard for 
the construction of Ensign House between 2006 and 2008.  

 
3.4   Officers recommended public access routes through the site to 
link York Road & Bridgend Road (with the potential to connect to 
Chatfield Road). This recommendation was embedded in Plan 5 of the 
2002 Agreement8 with a provision for a Further Public Right of way 
(the “Further Public Right of Way” or the “through route”) as a “possible 
future connection” between Access Storage in the east through the 
middle of the estate to Bridgend Road (Wandsworth Bridge) in the 
west with its eastern starting point (access point 2 on Plan 5) where 
Mendip Gate was installed later.  
 

 
7 Page 4 Bundle C. It lies on an east/west axis, with the river (“Gargoyle Wharf”) at its north. See also para 17.1.2 of 2002 
Agreement (Bundle B). 
8 Pic 6 and page 5 Bundle C, amended by Plan 6 of the DoV (7 September 2004) of the 2002 Agreement - page 6 Bundle C 
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  pic 6 
 
 
application 2001/3654 (by Access Storage) 
 

3.5 The officers’ aspiration for the through route was made also in this 
application lodged by Access Storage in September 2001 for permission 
for a storage facility with secured parking. Officers reported:  
 
“The site abuts the eastern boundary of the Gargoyle Wharf development. The Development 
Brief for that site identified the need for improved public access to neighbouring streets. Historic 
road patterns indicate that a link existed along the northern boundary of the site between 
Gargoyle Wharf and Mendip Road. Provision has been made within the Gargoyle Wharf 
proposals for a link through to Mendip Road. A public footpath between Mendip Road and 
Gargoyle Wharf has been agreed by the applicant for this site. A suitable area on the eastern 
boundary of the approved plans for Gargoyle Wharf could be accessed which would provide 
linkage between and through the sites.” 
 
 
3.6 The application was approved on 19 December 2001 with the 
following condition 7: 
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“The development hereby approved shall not commence until such time as an agreement under 
s278 of the Highways Act has been completed to secure the provision of a 3m strip of land for 
use as a dedicated public right of way between Mendip Road and the Gargoyle Wharf site to 
be constructed in accordance with the specification within the agreement at the developer’s 
expense, maintained by the landowner, including the provision of lighting and CCTV if 
necessary, details of which have been approved as part of the agreement.” 
 
 

This presented a difficulty, dealt with in a further application (2002/2557). 
 
application 2002/2557 (by Access Storage) 
 
3.7  This was lodged on 1 July 2002 to remove condition 7 and vary 
condition 8 attached to the 2001/3654 permission. The difficulty was 
explained in a letter dated 18 June 2002 from the Access Storage solicitors 
to the Council’s Chief Planning Officer: 
 

“Following the granting of planning permission it was confirmed by the applicants that they 
were not in a position to be able to provide a dedicated public footpath as required by condition 
7 because they did not own the freehold of the land in question and would be unable to 
purchase the freehold. Wandsworth Borough Council requested that Access Storage Solutions 
approach the freehold owners of the land to ask whether they would be prepared to sell the 
strip of land. Having done so, the response from the owners indicated they would not be 
prepared to do so. Their letter also concluded that they would not be prepared to allow an 
absolute right of way across the site……(and) in effect confirmed that it would not be possible 
to secure the agreement of the freehold owners as a party to a section 106 agreement.” 

 
3.8 The PAC approved an amended condition 7 which read: 
 
“A 3-metre strip of land between Mendip Road and the Gargoyle Wharf site shall be laid out on 
part of the application site as a path for use by members of the public on foot in accordance 
with details and plans hereby submitted. Within six months of the occupation of the building 
forming part of the development the path shall be constructed and opened, retained and 
maintained as a path at all times and for all purposes as though it were adopted public highway.” 
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3.9 Access Storage had lodged a separate application on 14 May 2002 
(2002/1063) which presented details and plans for the footpath (pics 7 & 8) : 
 
 

pic 7 
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pic 8  
 
These show: 
 

• A 7.158m section of the boundary wall to be demolished 
• A temporary boarded fence in the demolished section (Access Point 2 -Mendip Gate) “until 

adjoining site operational” 
• A 21m long footpath from Mendip Road to Access Point 2, through but insulated from the 

Access Storage parking area by a paling fence, and ungated at its entrance on Mendip Road.  
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3.10   Access Storage laid down the 21 m footpath (the “Access Footpath”) 
and installed Mendip Gate in the demolished section (about 3m wide, not 
7.158m) of the boundary wall probably in early 2003. Since then, for almost 
the last two decades, Mendip Gate has remained locked, unopened and 
unused.  The Access Footpath has remained derelict and unused 
throughout that period (pics 9 and pages 15 & 16 Bundle C). 
 
3.11.  Ensign Garden and the Ensign Footpath also have not been open to 
public access since soon after they were established in early 2008, for some 
14 years. The two footpaths Ensign Footpath and Access Footpath 
throughout that period have each been a cul-de-sac ending at Mendip 
Gate (pics 9 and pic 16 & para 6.13 below). The closures of Ensign Garden 
and Ensign Footpath to public access have never been challenged and no 
enforcement action has been taken at any time (paras 6.2 & 6.18 below). 
  

pics 9  
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           application 2006/4533 

 

3.12   This was lodged on 28 September 2006 by St George for revision 
of the 2002 consent to allow 17 blocks. It created an impermeable mass 
of buildings which intersected the Further Public Right of Way and 
made it unfeasible even if Mendip Gate was open. This is illustrated by 
the submitted east elevation (pic 10) showing (R to L: the Thames, the 
River Walk, Ensign House, Flotilla House, Genoa House and an imaginary 
block on Shell (an aspiration to acquire Shell for the site was unfulfilled). 
 
3.13   Officers reported (15 March 2007) this would not deprive the site of 
a through route because the Riverside Walk provided an adequate public 
thoroughfare to connect Wandsworth Bridge in the west with the 
existing walkway in the east. The 2008 Agreement was concluded 
pursuant to this application. 
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pic 10 
 

 
 
2006/5771 (creche) 
3.14   In December 2006 St George sought variation of the 2002 
Agreement to restrict public access to the forecourts of commercial 
areas 9 and to redirect the Further Public Right of Way on Plan 5 to 
accommodate the private amenity area for the crèche (para 2.3 above). 
 
3.15 The Borough Engineer proposed the redirected ROW to run from 
Access Point 2 (Mendip Gate) alongside the northern and western 
boundaries of Access Storage before turning west to proceed 
between Block F (Flotilla House) and Block G (Genoa House) (pic 11 ). This 
implied a permeable passage between those two blocks, but this had 
been removed with the construction of Flotilla House. 

 
9   The current Plan D (“Plan D Revision B”) created by the 5th DoV of 11 May 2018 ( page 11 Bundle C) shows the extant 
allocation of open spaces: (1) the two gardens and the peripheries of the two courtyards as curfew areas (2) the adopted 
River Walk (3) the various unshaded areas to be populated by commercial tenants (including the creche play area and an 
area abutting BBOdance over the Ensign Footpath and including the unshaded area within the said courtyard peripheries ) 
(4) the rest as “public access areas”. (The areas within those peripheries are described by the case officer in his Committee 
Report as Private Communal Areas for the benefit of residents) 
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       pic 11 

 
                                                           

3.16.  The 15 March 2007 PAC accepted officers’ recommendation that 
 
“The redirection of the ‘Further Right of Way’ to the east of Block E has been sought to enable 
portion of the land to be used as a private amenity area for the proposed creche. Whilst the loss 
of a public through route is regrettable, it would not fundamentally harm access through and 
around the site with adequate links between the east and west of the site remaining, in addition 
to the public access areas between each of the riverside blocks” 
 
and rejected the proposed redirection of the Further Right of Way for 
“reasons of poor legibility, inadequate safety for users of the creche, 
pedestrians and cyclists and suitable alternative routes.”  
 

"A secure outdoor space is prerequisite for a day nursery. A footpath along its border with 
Access Storage would make this impossible…It would not be safe for pedestrians or cyclists, 
especially late at night. Its sharp dog-leg turns would pose a danger to cyclists….Whilst the loss 
of a public through route is regrettable, it would not fundamentally harm access through and 
around the site...”  . 
 
The application was withdrawn soon after the 2008 Agreement of 2 
January 2008 (2006/4533) which introduced the Ensign Footpath as a 
through route, though the PAC had intimated there was no need for it.  
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4.   THE 2008 AGREEMENT 
 
The 2008 Agreement (Bundle B) has 6 Deeds of Variation. The fifth 
variation (dated 11 May 2018) presents the extant Plan D, which reflects 
the current situation (footnote 9 above).  

 

5. ACCESS STORAGE: APPLICATION 2020/4285 
5.1  Access Storage lodged application 2020/4285 in November 2020 for 
p.p. to redevelop its site with 193 co-living rooms,  131 build-to-rent flats and 
a storage depository. It sought demolition of the boundary wall to allow 
the assimilation of Ensign Garden with the Access Storage site to create a 
public ‘parklet’ to provide a  “spill out” amenity for its occupants 10. The 
application drew well over 500 objections, mainly from Battersea Reach, 
with security concerns. 11  Concern was expressed also about the transient 
nature of the occupants of the proposed development, a concern 
considered in APP/H0738/W/21/3272910 where the Inspector said: 
 
I accept that anti-social behaviour and crime in the area may not all be attributable to flats 
and that such issues are not uncommon in urban areas generally. Nevertheless, I 
consider it likely that such factors can correlate with unduly high proportions of flats and 
HMOs in an area such as this with high levels of rental properties and consequently lower 
levels of owner occupation. Unlike more settled owner occupiers, the more transient 
nature of the occupants of such properties means that they have less vested interest in 
the community to the detriment of the residential character of the area. 

 
10 An immediate neighbour of Access Storage, directly across Mendip Road, is The Collective (see pic 16 & page 2 Bundle 
C), a development currently under construction (application 2019/5484) for 239 co-living rooms and 31 hotel rooms and 
immediately opposite the access route to the river through Riverside Plaza. There are no other developments under or 
planned for construction in the locality other than minor extensions to 56 Chatfield Road (part of Riverside Plaza). 
11 The objections by the creche, BBO Dance and the Battersea Society are pages 15 to 19 Bundle C. 
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5.2. Officers raised the issue of Mendip Gate with Access Storage on a 
number of occasions. The note of one is as follows: 

4  Dec 
2020 

Public Realm 
The applicants are providing a privately owned public space in front of the Mendip 
Road elevation. The landscape plan shows a pedestrian route along the frontage of 
Mendip Road and returning south at the western end to form a small pocket square. 
The applicants say this will also lead to the gated entrance with the aspiration that the 
route to the river be opened up following any agreement with the adjoining owners. 
This will need to be agreed through a S.106 Agreement 

 
This was dealt with in para 2.25 of the 2020/4285 committee report  : 
 
As part of the proposal the applicant intends to seek removal of the boundary wall. The Council’s 
legal advice is that ‘reasonable endeavours’ should be sought to remove the wall. This is due to 
legal complexities relating to the ownership of the wall and being mindful of the degree of 
success on any outcome that future negotiations could achieve in this regard. The applicant has 
agreed to meet the costs to remove the wall if agreement with interests in the land is achieved.  
 

5.3. The BRRA’s request for sight of that legal advice was refused on 
the ground of privilege but was directed to paras 2.17 to 2.35 12 of the 
2020/4285 committee report. This confirmed the boundary wall could 
be removed only by agreement. 

5.4. The application was refused 13 for reasons which included (as the 
third of three given reasons) “...the absence of a completed S.106 planning 
obligation, to cover but not limited to....public realm public access, 
reasonable endeavours to remove part of boundary wall with Battersea 
Reach development”. The Committee Report for the s106 Application 
(under the heading “Related Planning Considerations” for Access Self 
Storage page 99 Bundle A) specifically mentions only the first two 
reasons and omits reference to the third reason, though it was entirely 

 
12  pages 20 to 23 Bundle C. 
13   pages 24 to 25 Bundle C 
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relevant for the PAC to be informed that not only was an agreement 
required to open Mendip Gate (as stated in para 4.35 of the Committee 
Report) but that this was highly unlikely (as officers had been frequently 
informed) despite reasonable endeavours. The BRRA considers this 
omission a misdirection.  

   

6. THE s106 APPLICATION (2021/5234) 
(the appealed application)  
 

6.1. The s106 Application came to the PAC on 28 June 2022. References to 
paragraph numbers are to those in the officers’ report (the “Committee 
Report” 14). 

 
Modification to make Ensign Garden “Private Amenity Area” 
 

 
 

 
14 At pages 95 to 137 Bundle A 
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6.2.  Ensign Garden was a derelict space or a builder’s yard until the 
completion of Ensign House in April 2008 when it was laid out as a 
landscaped and well-planted garden with public accessibility subject to 
the curfew. The curfew was considered necessary because of the 
inherent danger of otherwise allowing access. The Ensign Footpath (see 
para 2.7) was laid out at the same time also for public use but without 
curfew (irrationally to produce a solitary footpath running through a 
lifeless dangerous area). 

 
It soon became apparent that, notwithstanding the curfew, the garden 
was attracting increasingly frequent offensive behaviour and 
unsociable activities including sexual assault, other assaults, drug 
dealing, rough sleepers, anti-social behaviour and voyeurism. It also 
became a convenient latrine for dogs and pedestrians. There was no 
option but to enclose it with fencing with access allowed only to 
residents. This was done in 2008 and has achieved its objective of 
preventing offensive behaviour (but not entirely) for the last 14 years. 
 
6.3.  The Council considers the useful purpose of the obligations (para 
3.49) for the two gardens is to meet “a need in an open space deficiency 
area” to benefit the quality of life and health of the wider community. 
Battersea Reach and its environs do not appear to be identified as an 
open space deficiency area in the current Wandsworth Open Space 
Report. In fact, that need cannot be met (paras 3.4 to 3.7) without the 
proposed modifications.  
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6.4.  There is inadequate private communal amenity space. In fact, there is 
none. The Council (or the case officer) maintains (paras 3.43 to 3.45) there are 
sufficient private landscaped communal areas as identified in a Landscape 
Master Plan which formed part of the 2008 consent.15 These are spaces within 
the (curfewed) courtyards “with a public periphery serving the adjacent commercial 

and residential premises”. In fact, they are locations for ventilation outlets from 
the undercroft car park, totally unsuitable, hostile spaces, dangerous for 
children, with vistas of York Road rather than of the river and never used as 
private spaces. (pics 12 & 13).  
pic 12 

 
 
 
 
 

 
15 The Master Plan was lodged as part of application 2006/4533 (which produced the 2008 Agreement). Its pages 13 & 14 
are pages 26 & 27 Bundle C. The “private spaces” depicted at page 27 are flower beds and a publicly accessible footpath 
running between a bus stop on Bridgend Road and the River Walk. See also footnote 5 and page 30 Bundle C 
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pic 13                  
 

6.5. The planning obligations deprive residents of any private landscaped 
communal gardens. This cannot be a useful purpose. The Committee 
Report (para 3.42 page 120 Bundle A) justifies this on the premise that the 
PAC has been consistent in its approach that the majority of amenity 
space should be dedicated to publicly accessible space and that private 
amenity areas should be provided in the form of roof terraces, balconies 
and landscaped communal gardens. (It is assumed that the reference in 
para 3.42 to ‘ground floor area’ is a reference to open spaces). This has 
been dealt with in section 4 of the BRRA’s Amplified Supporting 
Statement of October 2020 (page 56 Bundle A). The 2006/4533 
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committee report as accepted by the PAC affirmed approximately 1.55 
hectares (15,517 sq.m) of private amenity space through the inclusion of 
roof terraces, balconies and landscaped communal gardens.   
 

6.6. A few flats have terraces, a few more have balconies over 5sqm and 
the vast majority (about 90%) are 2xbedroomed flats with awkwardly 
shaped balconies of less than 5 sqm and largely with a depth less than 
the 1.5m required by Policy 6 of the London Plan (see representative 
layout plan pic 14). Pic 15 shows terraces at the top of Ensign House, 
larger balconies on the front (mostly serving two flats) and the 
2xbedroomed flats on its sides. 1xbedroomed flats and all those in Genoa 
House have no balconies. 
 
 
 
 

Pic 14.               pic 15 

 
 
6.7   Policy DMH7 (Residential gardens and amenity space) calls for 
minimum standards of dedicated amenity space, excluding footpaths, 
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parking areas, access ways, side or front gardens, of 10 sqm for 1 and 2 
bedroom dwellings and 15 sqm for dwellings with 3+ bedrooms.   
 
6.8   The Council has submitted an emerging local plan to the Secretary of 
State, with its supporting documents. These would include its explanatory 
topic paper 16 which stresses that the quality and usability of private 
amenity space is key, particularly in the contexts of the pandemic and the 
consequences of the general paucity of external private amenity space felt 
within homes throughout London. It considers the provision of external 
amenity space for future occupants as a serious consideration for 
developers and the Council alike and that private amenity space should be 
usable with a balance of openness and protection appropriate for its 
outlook and orientation.  

 

6.9  It proposes that for flatted developments, amenity space should 
be at least 10m2 per flat either as a balcony/terrace/ private garden or 
consolidated with communal amenity space; and for developments of 
10 or more residential units a further 50m2 per scheme of communal 
amenity space. Genoa Garden (its approximate 500sqm include paths 
and a bicycle shed) and Ensign Garden (its approximate 800 sqm 
includes the Ensign footpath) are within those parameters. There is no 
space which would comply with the following: 
 

 
16 Standards for External Amenity Space in Residential Conversions Topic Paper Local Plan Publication (Regulation 19) 
Version April 2022.  The Committee Report makes no direct mention of it. A copy is at pages 1 to 22 Bundle D. It refers (at 
its page 8 under “Performance at appeals”) to 4 appeals where Policy DMH7 was cited. The decisions are summarised at 
pages 23 to 25 Bundle D. 
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“Access to high quality and adequate amounts of private open space significantly adds to the 
quality of life of all occupants. The space standards for private amenity space have been 
established by considering the space needs for furniture, access and activities and in relation to  
 
the number of occupants. In relation to the provision of private gardens and amenity space the 
council will expect to see a more generous provision of outdoor amenity space than the 
minimum provision standards in the Housing SPG and the Play and Informal Recreation SPG 
accompanying the London Plan. The council will also aim to ensure that housing appropriate for 
families has direct access to garden or amenity space.” 

 
Modification to make Genoa Garden “Private Amenity Area” 
 
6.10. Genoa Garden is enclosed on all sides and attached to Genoa 
House, a block of 38 flats held by a housing association (Notting Hill 
Genesis, which supports the modifications). The proposal is to make it a 
safe amenity with garden furniture and play equipment exclusive to  
residents. In practical terms, this would be only Genoa residents 17 but they 
would have access also to all other open spaces. The Committee Report 
(paras 3.38 to 3.40) considers that Genoa Garden does not lend itself for 
public use because, amongst other things, the presence of non-residents 
“may give rise to security concerns” . It considers Genoa Garden should be 
a private amenity area -  but not Ensign Garden though its security 
concerns are far greater.  The PAC accepted the recommendations that  
the proposed modifications for the courtyards and Genoa Garden 18 were 
acceptable but not those for Ensign Garden. However, it decided this 

 

17  The removal of public access to Genoa Garden would confine access to the main entrance of the block. This access is 
controlled by personal key fobs issued to residents of the block. Para 3.34 acknowledges those with vulnerable characteristics 
would have concerns about an open Ensign Garden but would find suitable refuge in a privatised Genoa Garden. This indicates 
an absence of an Equality Impact assessment by the Council or any other assessment. 

18 Para 3.38: Genoa Garden “does not comfortably lend itself for public use where the presence of non-residents of Battersea 
Reach, into what has the characteristics of an overtly private space, may give rise to security concerns.” Para 3.44 states it is not 
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would present a split decision precluded by a High Court judgment19 
which bound it to refuse the application in its entirety (“The Council is not 
able to permit the acceptable amendments whilst refusing those which 
are unacceptable”- para 7.28 of the Committee Report) and the PAC 
Chairman’s (TB) comments as shown in the transcript (page A142 et seq  
Bundle A, just before and after time point 2:14:18 at page A147). This 
disregards the fact that a s106 agreement or any part of it is capable of 
modification by agreement. 
 
6.11. It is submitted the recommendation was a misdirection of law and 
should not have been followed. An application, as in case, can seek separate 
modifications 20. S106B stipulates an authority’s powers to determine an 
outcome for “the planning obligation”. 
 

6.12. Each separate proposed modification  must be considered and 
then accepted or rejected in its entirety. Garden and Leisure  dealt with 
a single proposed modification to allow the extension of a range of 
goods which could be sold. The court held it was not permissible to 
approve some of the goods specified but reject others – they had to be 
considered in their entirety (it could not change the proposed 
obligation).  It follows that an application can succeed in regard to some 
obligations and not to others. This would be academic if the Council 

 
clear why this did not “translate to the s106 agreement”; the answer probably is because of the Council’s overriding pre-
determination to allocate every piece of open space for public accessibility whatever the circumstances. 
19 R (The Garden and Leisure Group Limited) v North Somerset Council and Another [2003] EWHC 1605 (Admin) at para 1.5  
Committee Report page 111 Bundle A. The judgment is at pages 26 to 48 Bundle D  
20  As apparently was done: Committee Report “1.4 Each proposed amendment has been considered by officers against those 

four essential questions. Please refer to sections 3-6 of this report.” Also, as a random example, see Park Evolution Ltd v North 
Kesteven District Council (APP/R2520/W/20/3250667) (dealt with below para 6.14) where an appeal was allowed on one issue 
and refused on another: change of use of land for a holiday park and the creation of a pedestrian / cycle path. 
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agreed (s106A(1)(a)) to a deed of variation to give effect to the 
modifications for Genoa Garden and the two courtyards, leaving Ensign 
Garden and its footpath as the only issue. 

 

Removal of the Ensign Footpath as a 'Public Right of Way' and 
Mendip Gate as an intended point of access 

 
6.13.  The Council accepts (para 4.43) that: 

 
The ‘Public Right of Way’ and Mendip Gate would provide part of a 
pedestrian link between the Thames Path at Battersea Reach and Mendip 
Road should a suitable legible connecting public route be achieved on the 
adjoining land forming part of the Access Self Storage site in the future. The 
purpose of the public route is to enhance pedestrian permeability, 
connections and accessibility, including that to the river. 
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   pic 16.

 
 

 
 6.14. The fulfilment of that aim is (and for the last 20 years has been) 
entirely aspirational and in any event without merit. Ensign Footpath 
serves no purpose without the connecting link and if it is unattainable (i.e. 
if it is reasonable to accept that the single linked footpath cannot be 
established) the obligations would have no purpose at all. There is no 
permeable link and no likelihood of one being agreed. The Access Storage 
application (2020/4285) was refused because of the lack of any agreement 
to allow access for a link. 21 This situation is highly unlikely to change, 

 
21 Wandsworth Planning Obligations SPG (2020) para 1.20: Where s106 Obligations are required, planning permission will not 
be fully issued until the s106 Agreement has been completed. 
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realistically there will be no agreement, but officers nevertheless persist 
with their aspiration. The issue is whether the aspiration itself constitutes 
a useful purpose, and whether it is reasonable to consider a long-
unfulfilled aspiration with a doubtful prognosis to be a cogent purpose for 
the planning obligations. The submission is that it would be unreasonable 
 
 “.....Because the acceptability of such works would be at the discretion of a third party... there is 
a realistic possibility that the condition in question could become impossible to discharge, and 
the development would as such be prevented from commencing. It would be unreasonable to 
impose such a condition ...” 22 

6.15.  The following excerpts from the Committee Report provide some 
illustration of the aspiration: 

3.32 Should a successful application future redevelopment of the Access Self Storage site then there 
is also likely to be further overlooking of the space from residents. The stakeholders of the adjoining 
sites are encouraged to work collaboratively to secure the optimal outcome for Ensign Garden and 
the Public Right of Way. As assessed in Section 4 measures have been suggested by the DOCO in 
order to reduce the potential for crime and anti-social behaviour within Ensign Garden. 

4.6 An opportunity to make a much more inviting and legible public route to the river would be 
feasible through a redevelopment of the Access Self Storage site. Whilst the recent planning 
application (ref.2020/4285) for the redevelopment of the site was refused planning permission by 
the 22 February 2022 Planning Applications Committee, it does not rule out a successful 
redevelopment of the site in the future.  
 
4.35 ... the removal of the wall forming the boundary with the Access Self Storage site should it be 
developed in the future would also be better for visibility and safety, although it is understood that 
this would require the agreement of the Battersea Reach development. 
 

 
22 Park Evolution Ltd v North Kesteven District Council (APP/R2520/W/20/3250667)  pages D49 to D52 Bundle D 
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7.15 From the evidence presented it is apparent that, subject to appropriate mitigation, a suitable 
compromise would be available in order to retain a Public Right of Way along with Ensign Garden 
for future public use whilst reducing opportunity for crime and anti-social behaviour. 
 
The PAC (see transcript 28 June 2022 hearing pages 147 and 148 Bundle A) 
accepted that the longstanding policy of the Council has been to get access 
to the riverside but, as argued by some Councillors, every case had to be 
judged on its own merits, as was done by considering public access to 
Genoa Garden to be acceptable. As for Ensign Garden, the point was made 
that it has actually not been accessible for almost two decades and the 
access required was a practical impossibility: “We can’t do anything about it 
and people who don’t want access will say, well, regularise the position, and 
we say, no, no, no, we want to stand on principles. So, I just think it’s time for 
us to bite the bullet and say, reality is reality, Ensign Garden can’t be made 
publicly accessible, just let’s bite the bullet”. The Chairman’s response was 
that this was “an attractive proposition, if it wasn’t for the fact that the 
developments in Mendip Road are so near to completion. And the possible 
access, especially from the estates across the Battersea Park Road to the 
river, via Mendip Road and through… I’m bound to get the names wrong, get 
them the wrong way round, between Genoa and Mendip, but you know the 
one I mean, could become a viable option very shortly.”  
 
The only development actual or proposed in the locality is The Collective 
(and some extensions to Chatfield Court at 56 Chatfield Road, part of 
Riverside Plaza). The application by Access Storage was unanimously refused. 
Any “option” that might arise between Genoa and Mendip Road would 
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flounder on the lack of agreement it would require and to decide that it is 
“viable” is irrational. Battersea Park Road is 3 km east of Battersea Reach; 
anyone coming from that direction would have frequent opportunities to 
access the river, including the 7 access points within the 300 metres 
immediately east of Mendip Gate (see page C32 Bundle C). 

 
Security: footpath  
 
 6.16.  Even assuming a hypothesis of a permeable link being created, it 
would not fulfil a useful purpose. It would produce a dangerous 
security situation. The Access Footpath is hidden with minimal 
surveillance in a very quiet area through an unbusy parking lot, an ideal 
place for miscreants to congregate. It would not be a healthy, safe, 
secure and attractive environment. Potential users would be 
intimidated, 23 as the Committee Report acknowledges (para 4.5):  

“The footpath was changed to a ‘discretionary footpath for public passage’ with no formal 
right of way. This path has been installed, however, as laid out it does not appear a desirable 
option as it is not very legible.” 24 

6.17.  Mendip Gate creates a dog-leg so that anyone approaching it, from 
whichever direction, would be unable to see someone approaching 
from the opposite direction – or simply lingering. The two footpaths are 
intended for pedestrians only, but it is naïve to suggest cyclists would 

 
23 See Cardtronics UK Ltd v Blackpool Borough Council (APP/J2373/W/18/3204012)  pages D53 to D55 Bundle D. 
Additional authority can be found in APP/D0840/W/17/3171249 (Ocean Housing ) and APP/D084D0/W/17/3187373 (Carlisle 
Shopping)  at pages D56 to D64 Bundle D. Also: Order Decision ROW/322247 at pages D98 to D106 Bundle D, though a 
Stopping Up Order to extinguish a public footpath under the Highways Act 1980, applied principles and considerations 
which are equally pertinent to and fully support the present case. 
24 See photographs of approach to Access Footpath from Mendip Road pages C28 & C29 Bundle C 
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not use them with impunity. The perils are obvious. See pics 17 and 18 and 
those in para 3.11 above as well as in para 4.1 of the Committee Report. 
Also, the obligations require Ensign Garden to be curfewed during the 
night, but to allow passage on a very surreptitious and clandestine 
adjacent Ensign Footpath without curfew. The perils are obvious. 

pic 17 & pic 18 
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6.18.  The footpaths have never been necessary to make the 
development acceptable and would not serve any community interest. 
There is no useful purpose for them. Their closure has not manifested 
any planning deficiency or adverse consequences. There has been no 
enforcement action initiated about them at any time.25 Access to the 
river is adequately provided nearby as conceded in para 7.10: 

It is recognised by officers that there is an existing route between Chatfield Road and the River 
Thames, via Riverside Plaza some 45m to the north-east of the site.26 However, should Access 
Self Storage site be successfully developed in the future there remains potential for creation of 
a route of improved landscape quality that is more visually apparent when travelling along 
Mendip Road in particular. The route would offer an alternative option to Riverside Plaza for 
pedestrians accessing the Thames Path and it is considered that the presence of another route 
nearby at this time does not justify the removal of the Public Right of Way. 

6.19.  There is a wide variety of landscaped, safe and well-populated 
routes through Battersea Reach, the closest 20 m west and, as shown 
at page 32 Bundle C, another seven within 300 m east.  

Security: Ensign Garden  
6.20.   No one has disputed that an open Ensign Garden and Ensign 
Footpath would attract crime and ASB. These areas are isolated with 
minimal surveillance and no active frontages. The adjacent BBOdance 
and creche have their accesses on the west side of Ensign House and 
provide no surveillance. They do not operate overnight.  The few 
overlooking habitable rooms are in Ensign House only. The Access 

 
25 The assertion in para 4.2.3 that the “matter is being investigated by Planning Enforcement” is disputed 
26 See photograph page C31 Bundle C.  
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Footpath is entirely surreptitious and out of sight for its entire 21 metres. 
These factors would present real opportunities for crime and ASB , as 
occurred when Ensign Garden was accessible to the public (sexual 
assault, other assaults, widespread drug dealing, anti-social behaviour 
and voyeurism.) There is the added problem of the nursery and the dance 
school being exposed to unwanted attention. 
 
6.21.  Ensign Garden (with current closures) is well-used by residents as 
somewhere to enjoy tranquillity, fresh air and social interaction with co-
residents and friends. It is a popular venue for parties for children of 
residents. Non-residents on request are permitted (with reasonable 
attached conditions) to use it for children's parties and activities such as 
yoga classes. A popular venue for public events, organised or otherwise, is 
a decked area between the River Walk and the river bank, for concerts, 
exercise classes, and organised dancing. See pics 19 and 20 (dancing club 
and a concert). (A proposal for a pontoon referred to in previous 
permissions was abandoned). 
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pic 19  
 
 

p  
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6.22.  The BRRA intends to enhance its security and facilities (for example, 
improved security features, picnic tables, a petanque pitch and 
playground equipment) to provide a safe and private communal outdoor 
amenity space for residents which can incorporate the footpath to 
provide an increased natural habitat. These will directly benefit residents 
and leaseholders will have no objection to the cost. 

6.23.  The BRRA obtained advice on the issue, initially from Marksmen, 
the security provider for Battersea Reach 27.  In March 2021 it 
approached the Metropolitan Police Design Out Crime Officer (DOCO) 
for the area. He recommended an evaluation by an external security 
consultant with Secured by Design accreditation 28. In June 2021 St 
George obtained that evaluation from Mr Ken Burrows (Kabsec 
Consultancy) (“the Burrows Report” page  38 Bundle A). The BRRA also 
consulted the Met Police’s Safer Neighbourhood Team (the “SNT”) 29 
for the ward. A number of site inspections took place at different 
times by those parties, the case officer and ward Councillors. The 
Council did not work closely or at all with the SNT in regard to the s106 
Agreement.  
 

 
27 Report-  page A30 Bundle A 
28 Secured by Design (SBD) is the official police security initiative that works to improve the security of buildings and their 
immediate surroundings to provide safe places to live, work, shop and visit. 
29As described on its website: “Your Safer Neighbourhood Team is dedicated to serving your community and making a 
difference. We work diligently in response to reports of anti-social behaviour and crime in your area, working closely with 
Wandsworth Council, partner agencies, and the community to solve these issues”. 
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6.24.   It has not been disputed that an open Ensign Garden and 
Mendip Gate would become a dangerous crime generator 30 which 
would impact on the development. The SNT was of the clear view that 
there would be an inevitable increase in crime and ASB and was 
concerned that its resources would be over-stretched to cope with it.  
 
6.25.  The case officer considers there is no security problem because 
crime and ASB could be reduced with mitigations proposed by the 
Burrows Report and the DOCO. 31 The BRRA finds them all unacceptable 
and beyond agreement. They  include: 

 
Demolition of the boundary wall  
6.26.  This was considered the most important mitigation. In reality, it 
would cede control and “ownership” of an assimilated Ensign Garden to 
Access Storage. This would aggravate the existing security concerns. 
There is no feasible alternative locality for Mendip Gate and there is no 
realistic possibility of an agreement to demolish the boundary wall. 
 
Footpath lay-out and utilisation 
6.27.  A re-configuration of the Ensign Footpath would leave the creche 
and ballet school dangerously exposed. It would remain an underused 
and lonely movement route allowing for surreptitious anonymity, with 
no active frontages. It is stressed in SBD guidelines that there should be a 

 
30 These are dealt with in the Supplemental Representations pages A69 to A86 Bundle A. 
31  “ ....should approval be granted, current protections will need to be enhanced to provide a sufficient level of both ownership 
(territoriality) and control of any incursion (the access control strategy)” – Burrows Report introduction 
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clearly identified need or benefit for the existence of all routes so that 
they are busy and well-used. 

 
Officers do not say who would use the linked footpath. It would not serve 
any specific local facilities. Any pedestrian seeking passage to or from the 
River Walk would pass alternative routes before reaching the Access 
footpath. BRRA surveys show pedestrians approach the Riverside Plaza route 
from Chatfield Road, with a statistical zero from Mendip Road. Mendip Gate 
and the River Plaza route are equidistant from Mendip Road. It would not 
generate the quantum of pedestrian traffic to justify any need for it.  
 

 

Bio-diversity 
6.28.  The proposal is for all shrubbery and trees to be pruned of all growth 
below 1 m to allow sightlines. The  Biodiversity Officer advised this should  
take place outside the nesting season (February to September) and an 
ecologist would have to implement exclusion zones around any nesting 
areas. This would be onerous, impractical and expensive, and brutalise the 
landscaping.32 Pics 22 & 23 (winter scenes) illustrate likely sightlines post 
pruning. Mendip Gate is 50m from the footpath’s River Walk entrance. 

 

32 London Plan Policy D8(b): Development proposals should be easy to understand, service and maintain.  London Plan 
Policy G7: “Trees should be designed into developments from the outset to maximise tree planting opportunities and 
optimise establishment and vigorous growth.” The NPFF 175: “opportunities to incorporate biodiversity improvements in 
and around developments should be encouraged”.  Battersea Reach has maximised tree planting opportunities 
throughout the estate and the green infrastructure of Ensign Garden is a testament to that policy. 
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Pic 22  

Pic 23  
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Raise boundary fencing 
6.29.  A proposed mitigation is for gates and boundary fencing around 
Ensign Garden at least 2m high with weldmesh to deter climbing. This 
is not understood if the garden is to be publicly accessible. Enhanced 
security would be installed if the garden is privatised. As stated in para 
6.17 above, the curfew applies to Ensign Garden but not to the Ensign 
Path. This makes the footpath a lonely isolated corridor which any 
legitimate rational user would avoid.   

 
Management plan  
6.30.  The importance of management and maintenance arrangements 
is made in para 3.29 & in policy D8.H of the London Plan to maximise 
safe public access. The Burrows Report considers  

“a stringent management scheme would need to be included to minimise risk. The scheme 
should consist of both human and electronic interventions. A monitored video surveillance 
system, complete with a suitable lighting scheme should be installed”.  

This is endorsed by the DOCO. The management and maintenance of a 
public Ensign Garden would be beyond the resources of the Battersea 
Reach management. Leaseholders would not agree to its extra financial 
burden. 
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Monitored CCTV 

6.31.  The Burrows Report and the DOCO consider the security concerns to 
be of sufficient magnitude to warrant monitored video surveillance should 
the garden be opened for general use, with or without time restrictions, 
with controlled lighting which (would probably create light pollution and 
add to the existing crippling charges leaseholders pay for illuminating 
communal areas on the estate) . Overall, Ensign Garden would acquire an 
unwelcome carceral feel about it. 

As Mr Burrows said in his letter to the DOCO on 1 June 2021 (page 37.1 
Bundle A) effective management would require a perpetual on-site 
presence which is not likely to happen. 

Costs, material consideration  
 
6.32.  The cost of acquiring the required equipment and thereafter 
employing and maintaining it would be prohibitively expensive and best 
provide no more than an unspecified reduction in crime and ASB. 
Additional security guards to monitor the CCTV on a shift pattern for 
continuous surveillance and the extra expense of maintaining and 
illuminating the garden would be in the vicinity of £100 000 to £150 000 
per annum, payable by leaseholders through their service charge with no 
value to them. Officers consider this as merely unfortunate and not a 
consideration. They say: 
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7.16 There would be cost implications for the developer St George (South London) Ltd and /or 
residents of Battersea Reach for implementing the different mitigation measures. Whilst this is 
always unfortunate, the space should have been managed as a public area from its inception and if 
Ensign Garden were to be privatised for Battersea Reach residents only, mitigation measures and 
ongoing management would still be required to make this area safer and reduce the vulnerability to 
anti-social behaviour 
 

6.33.  This acknowledges the area is unsafe but could be made less so with 
expensive mitigations paid for by the leaseholders (and ignores the duty 
imposed on the Council by s17 of the Crime and Disorder Act 1998). These 
adverse financial implications and their impact on the well-being of those 
leaseholders are material considerations. It is trite law that the weight to be 
attached to any consideration is a matter for the decision maker, subject to 
Wednesbury unreasonableness. 
 

“121. In my judgment a consideration is “material”, in this context, if it is relevant to the question 
whether the application should be granted or refused; that is to say if it is a factor which, when 
placed in the decision-maker’s scales, would tip the balance to some extent, one way or the 
other. In other words, it must be a factor which has some weight in the decision-making process, 
although plainly it may not be determinative. The test must, of course, be an objective one in 
the sense that the choice of material considerations must be a rational one, and the 
considerations chosen must be rationally related to land use issues. 

127 ......the test of a “material consideration” is an objective one in the sense explained in paragraph 
121 above. It is not for the delegated officer to decide what is a material consideration within the 
meaning of section 70(2). Hence it is no defence to a claim that an authority has breached its 
section 70(2) duty for the authority to assert that in issuing the decision notice the delegated 
officer did not consider the consideration to be “material” 33 

“Personal circumstances of an occupier, personal hardship, the difficulties of businesses which 
are of value to the character of the community are not to be ignored in the administration of 

 
33 R (Kides) v South Cambridgeshire District Council and Others [2002] EWCA Civ 926, 
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planning control. It would be inhuman pedantry to exclude from the control of our environment 
the human factor” 34 
 

 
Incidence of crime 

6.34.  The DOCO concurred with the Burrows Report save that he was 
not satisfied with the source of its crime statistics because there has 
been no crime reported specifically for Ensign Garden, and the Burrows 
Report considers the surrounding area.  He informed the case officer.   
“The design of Ensign gardens we all agree is not good, the dog leg close to the nursery is very 

poor and not required and there are several areas that are not easily overlooked plus the 
landscaping is not open and could contribute to Anti-social or criminal activity.  We must note 
that in the last 2 years we have had lockdowns and restricted activity in public areas 
throughout Wandsworth but my conclusion is if this area and landscape design is not 
modified from what exists now then we predict that there would be some criminal anti-social 
activity here regardless of if it is kept private or made public.”              

No one has disputed a real fear of crime exists. Its prevention or 
reduction to acceptable levels would be best achieved by the 
leaseholders/residents whose sense of place would ensure they 
maintained the space as entirely suitable for their safe use.  

6.35.  Ensign Garden has always been well-maintained (by contracted 
landscapers) and well used, though with some fall-off due to covid. It 
is regaining popularity as an amenity for social interaction, relaxation, 
children’s parties and sunbathing – and just getting outdoors. The 
BRRA intends to increase its facilities with picnic tables, playground 
equipment and anything else which residents might enjoy. It intends 
to enhance its security for private use. 

 

 
34 Great Portland Estates Plc v The City Of Westminster [1984] UKHL 
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6.36.  The averment that Ensign Garden might not have any crime because 
none has been reported is fallacious. The low level of reported crime in 
Ensign Garden can be attributed to the fact that is the case procedurally. 
Also, it has a low level of crime because of  the public’s exclusion from it; 
there had been a significant level of crime when it was open for a short 
while soon after it was established and which precipitated its closure. Most 
crime at Battersea Reach is low level and it is considered preferable not to 
report it. There is an endemic drug problem, which is alarming residents. 
Ensign Garden has been a perfect marketplace for drugs. 

 

6.37.  The latest police data of reported crime (June 2022) in the ward 
shows a high proportion of crime against the person with Battersea 
Reach as a hot spot: 

 
 
 
 
 
 
 
 

6.38.  Most crime and ASB at Battersea Reach is unreported, but 
occurs regularly despite the employment of two security guards for a 
24 on-site presence and a rapid-response mobile patrol operated by 

Harassment 13 
Assault  12 
Violence  11 
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the security provider. The BRRA social media frequently attests to this  
-  three incidents were posted over a recent three day period: 
 
1  persistent drunken and rowdy behaviour  
“Hi (Development Manager) we are being bombarded by messages from the residents of Meridian 
House about anti-social behaviour on the lawn in front of them late into the night. To resolve this 
we would like to suggest a meeting with you both and the affected residents. Is there a particular 
time next week that would work? Thanks.” 
 
2 attempted car theft and knife threat 
[9:22 pm, 27/07/2022] Mark Derbyshire I’ve just chased two men on a motorbike off, who were 
attempting to break into a car outside Liberty. I got a threat of being stabbed and a fist full of small 
stones in my face but am uninjured. Could we please ensure the guard remains on the podium 
around Liberty / Baltimore for the next few hours. The concierge are struggling to locate him right 
now. [9:23 pm, 27/07/2022 +44 7368 344741: No problem Mark - I’ll also send over a mobile team 35 

 
3 police presence at Battersea Reach to investigate an incident (29 July 2022) 
 

]  
 

6.39.  There is regular car theft, bicycle theft, theft from foyers and 
parked vehicles, break-ins, graffiti and rampant shop-lifting in addition to 
harassment and crimes against the person. Drug dealing is endemic. It is 

 
35  Marksmen report-  page A30 Bundle A 
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not unreasonable to attribute this volume of offensive behaviour to the 
extensive permeability of Battersea Reach. It would be much worse 
without the existing security and the SNT but they are over-stretched 
and would not be able to cope with the inevitable increase in crime and 
ASB generated by an open Ensign Garden, as confirmed by the SNT.36 
 

6.40.  The case officer and the Council have been dismissive of crime 
and the potential for crime at Battersea Reach (which includes Ensign 
Garden and its footpath). Officers have not seen fit to engage with the 
SNT or Mr Burrows on the issue. This is epitomised by the direction 
given by a senior officer to the  PAC on 22 February 2022 for the 
Access Storage application, recorded in footnote 4 of the 
Supplementary Statement (page A71 Bundle A) as follows: 
 

“Now, the crime, I mean, it’s difficult because there’s lot of anecdotal evidence that’s been 
contained within a report that was commissioned by the Battersea Reach Estates that’s 
highlighted lots of anti-social behaviour. But that hasn’t necessarily been picked up by the 
Metropolitan Police and the advice that’s been obtained to advise us or to allow us to arrive at 
a conclusion or a planning balance, on this particular proposal. ” 
 

This direction in effect was that there was no need to give consideration 
to the existence or fear of crime at Battersea Reach. The officer would be 
able to better explain this direction. 
 
The BRRA has considered the DOCO’s position with some caution 
following his revelation (page 32 Bundle A) that “all planning officers know that I 

 
36  The Met’s Safer Neighbourhoods Team  (SNT) for the ward have been extremely effective in dealing with misbehaviour on 
the estate. They attended on-site meetings with us and the case officer. They strongly support our position. They warn that 
otherwise there would be significant strain on their resources”.  
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have serious concerns about excess permeability, through routes and uncontrolled public 
access near to any of my developments. Unfortunately, some Councillors and some MPs are 
pushing for more permeability in Wandsworth”.  
Mr Burrows has no such constraints. 
 
6.41.  There were well over 500 comments against the Access Storage 
application, the vast majority by Battersea Reach residents expressing 
their fear of crime and ASB and the adverse impact it would have on 
their quality of life if Mendip Gate and Ensign Garden were opened. 
 
6.42.  The appellants submit that the safety shortcomings of allowing 
Ensign Garden and Genoa Garden, with their associated access points, 
to be opened to public accessibility are so severe that they outweigh all 
other considerations and would be reckless.  
 

7.  ARTICLE 8:  EHRC 

 

7.1   The planning obligations were produced without consultation or 
agreement with the leaseholders. These leaseholders are homeowners with 
an interest in the land under their 999-year leases. The practical difficulties 
presented by the large number of leaseholders are not a valid reason for 
adverse and prejudicial obligations to be imposed on (enforced against) 
them without their knowledge, and with an enforceable obligation for 
them to pay any costs incurred by the Council in carrying out any of those 
obligations.37 The principle that a community should be consulted on 

 
37 S106 (6) of TCPA1990: if there is a breach of a requirement in a planning obligation to carry out any operations the authority 
by whom the obligation is enforceable may carry out the operations and recover from the person or persons against whom the 
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planning decisions that affect them is reflected in many policies, for 
example, policy D5 of the London Plan. The only consideration by the 
Council was to implement a pre-determined policy to have all open spaces 
publicly accessible with as many points of access as possible even if 
unnecessary or inappropriate. This is illustrated by the absence of rational 
logic or reasonableness in the designation of Genoa Garden as public space. 
 
7.2.  The planning obligations were foisted on the leaseholders with no 
regard for the consequences or their Article 8 rights.38 This would apply to 
the present case as in Robert Tchenguiz v Westminster City Council [2022] 
EWHC 469 (Admin).39 There the issue was the removal of street parking 
bays in the vicinity of the Royal Albert Hall adjacent to the Claimant’s 
home (see paras 78 et seq. of the judgement). The Court concluded this 
interfered with the access to his home and amounted to an interference 
by the Council of his rights under the ECHR to have respect for his private 
and family life and his home 40, and that such an interference by a public 
authority could occur only where necessary to fulfil a pressing social need 
and if proportionate to that need. 
 

 
obligation is enforceable any expenses reasonably incurred. This right of enforcement is made expressly against the 
leaseholders by clause 26.2(f) of the 2008 Agreement 

38 “...relevant article 8 rights will be a material consideration which the decision-maker must take into account” para 69 
Stevens v SoS for CLG [2013]EWHC 792 (Admin) 
 
39 A copy of the judgment at page D65 Bundle D 
40 At para 104 of the judgment: “.. these new restrictions on access to (the claimant’s residence) are clearly an interference with 
the Article 8 rights of the Claimant and his family to respect for their private and family life and home”. .. a violation of the fair 
balance between the demands of the general interest of the community and the requirements of the protection of the 
individual's fundamental rights, 
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The WCC had not undertaken a proportionality exercise to consider the 
issue from the perspective of the human rights of the Claimant. It did not 
consider whether available less intrusive measures were adequate and 
whether the proposal struck a fair balance between the rights of local 
residents and the interests of the community. The Court considered this 
disproportionate and an interference with the right of the Claimant and 
his family to respect for their private and family life and home.  
 
7.3.  The arbitrary imposition of the planning obligations and the refusal to 
allow their modification is disproportionate and an unlawful interference 
with the rights of the home owners of Battersea Reach 41. The Council has 
been unreasonable in its conduct, more so as it affects the safety and 
security of homeowners. 
 

8.  REASONS FOR REFUSAL: POLICIES 

The Council relies on 4 reasons (covered below, pages 151 to 154 Bundle 
A) for the refusal of the s106 Application, on the basis that the proposed 
modifications would diminish accessibility and connectivity to the 
detriment and possibly harm the well-being of the wider community, and 
that the planning obligations serve a useful purpose which would not be 

 
41 “85.  It was common ground before me that, for the purposes of section 70 of the 1990 Act, any Article 8 rights that are in 
play are a material consideration that a planning decision-maker is bound to take into account. I have no doubt that that is 
so”. Stevens v SS for CLG & Guildford BC [2013] EWHC 792 (admin) 
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served equally well by the proposed modifications. Genoa Garden is 
acknowledged as part of the application but otherwise not mentioned. 

8.1  The loss of the public route would harm the public interest contrary 
to the NPPF (2021) and policies SI16, T2 and T3 of the London Plan (2021) 
and policies LP15 and LP58 of the Wandsworth Publication Version Local 
Plan (Regulation 19 version).  

policy Sl 16 of the London Plan: The route is a truncated route aspired to 
run via the Mendip Footpath to Mendip Road but ends at Mendip Gate . 
This serves no purpose. Any accessibility and connectivity through the 
gate is hypothetical, an unrealistic aspiration. It is not and has never been 
an “existing access point to or alongside waterways” capable of 
protection or enhancement as envisaged by E & F of the policy. The 
possibility of it presenting an opportunity for new access has been 
explored and shown to be incapable of fulfilment; alternatively, it would 
not serve a useful purpose if it was fulfilled. The issue is whether 
maintaining the aspiration is a useful purpose. 

The River Walk satisfies the requirements of policy S 1 16 and of Policy T2 
of the London Plan. An open Ensign Garden and Mendip Gate would not. 
There is more than sufficient and safe permeability to the River Walk 
without the Ensign Path.  

Policy T3 relates to “Transport capacity, connectivity and safeguarding” 
with a reference to “safeguarding walking and cycling networks”. There is 
no dispute about the wide applicability of this policy and it does not 
carry any pertinent relevance for the issues in hand.  
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Policies T2 and T3 seek to increase walking and cycling, as does policy 
LP15. The features of the footpath (which excludes cyclists) as described 
in these representations would run counter to those aims.42 The Access 
Footpath is not, and realistically unlikely to be, part of any network. 

policies LP15 and LP58 of the Wandsworth Publication Version Local Plan 
(Regulation 19 version): It is trite that policies promote healthy and active 
life-styles. The proposed modifications do that precisely. The Council has 
not indicated how the proposed modifications would be non-compliant 
with these two policies, nor referred to Standards for External Amenity 
Space in Residential Conversions Topic Paper Local Plan Publication 
(Regulation 19) Version April 2022  dealt with in para 6.8 above.  

8.2  The proposed modification to make Ensign Garden a 'Private 
Amenity Area' would be contrary to the NPPF (2021), policies GG2 (F), G4 
and D8 of the London Plan (2021), policy PL4 of the Core Strategy (2016), 
policy DMO1 of the Development Management Policies Document (2021) 
and policies LP1, LP15 and LP53 of the Wandsworth Publication Version 
Local Plan (Regulation 19 version).  

3.3.14  The London Plan 2021:   

Measures to design out crime should be integral to development proposals and be 
considered early in the design process. Development should reduce opportunities 
for anti-social behaviour, criminal activities, and terrorism, and contribute to a 
sense of safety without being overbearing or intimidating. Developments should 

 

42 Compare for example the decision in Ocean Housing v Cornwall Council page 56 Bundle D 
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ensure good natural surveillance, clear sight lines, appropriate lighting, logical and 
well-used routes and a lack of potential hiding places. 

 

Policy GG2(F) of the London Plan requires those involved in planning 
and development to protect and enhance open spaces as successful 
sustainable mixed-use places that make the best use of land and secure 
net biodiversity gains where possible. The modifications would satisfy 
that requirement, more so when considered against policy GG3 (D) which 
highlights the need to assess the potential impacts of development 
proposals and Development Plans on the mental and physical health and 
well-being of communities, which in this case would be Battersea Reach, 
a community of 2500 residents. 

The perceived problem is that officers have a predetermined view that 
all open space must be allocated to public realm irrespective of the 
disproportionality this may create in regard to the needs and rights of 
those affected. In the present case, the clear perception is that no weight 
has been given to the residents and leaseholders of Battersea Reach, 
whose position is considered no more than “unfortunate”. No account 
has been taken of the significant disadvantages or losses the unmodified 
planning obligations would cause to that community nor has any realistic 
countervailing advantages to the public been seriously demonstrated nor 
has any planning benefit for the development been shown. 

This view runs counter to policy G4 which calls for development plans to 
undertake a needs assessment of open space to inform policy. An 
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assessment properly and objectively undertaken would then fall under 
policy D8 which requires an “exploration” (assessment) of opportunities 
to create public realm where appropriate, well-designed, safe, accessible, 
inclusive, related to the local context and easy to understand, service 
and maintain. The predetermination of the Council has prevented this 
exploration. 

Policy PL4 of the Core Strategy (2016) (“Open space and the natural 
environment”) protects and improves public and private open space in 
the borough with open space and/or secure public access to private 
facilities in appropriate developments to meet priorities in areas 
identified as deficient in open space, and with protection of their 
biodiversity value. The Council has given no such protection of 
improvement to the open spaces of Battersea Reach. 

policy DMO1 of the Development Management Policies Document 
(2016) (the DMPD for 2021 cannot be located) provides for protection and 
enhancement of open spaces and for the Council to continue to protect 
Metropolitan Open Land. Battersea Reach is not a MOL, and this policy 
offers no support for the Council’s refusal. 

policy LP1 sets out a Design-led Approach to reflect and demonstrate 
that specified principles have been applied having had regard to their 
relevance within the context of the scale and nature of the development 
proposed, including those that : 
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1. optimise the potential of sites so that the layout and arrangement of 
buildings ensure a high level of physical integration with their 
surroundings and consideration of broader placemaking; 
2. minimise opportunities for crime and antisocial behaviour 
including terrorist activities in a site-specific manner, based on an 
understanding of the locality and the potential for crime and public 
safety issues; 
3  achieve the highest standards of accessible and inclusive design, in 
accordance with the London Plan Policy D5. 
 

 National Planning Policy Framework (2021) 
The NPPF fully supports all elements of these representations, for 
example: 

 
130. Planning policies and decisions should ensure that developments:  
 
a) will function well and add to the overall quality of the area, not just for the short term 
but over the lifetime of the development;  
 
b) are visually attractive as a result of good architecture, layout and appropriate and 
effective landscaping;  
 
c) are sympathetic to local character and history, including the surrounding built 
environment and landscape setting, while not preventing or discouraging appropriate 
innovation or change (such as increased densities);  
 
d) establish or maintain a strong sense of place, using the arrangement of streets, 
spaces, building types and materials to create attractive, welcoming and distinctive 
places to live, work and visit;  
 
e) optimise the potential of the site to accommodate and sustain an appropriate 
amount and mix of development (including green and other public space) and support 
local facilities and transport networks; and  
 
f) create places that are safe, inclusive and accessible and which promote health and 
well-being, with a high standard of amenity for existing and future users; and where 
crime and disorder, and the fear of crime, do not undermine the quality of life or 
community cohesion and resilience.  
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131. Trees make an important contribution to the character and quality of urban 
environments, and can also help mitigate and adapt to climate change.... 

 
 

8.3.    Passive Recreation 

The proposed replacement Clause16.1.2 would fail to secure reasonable public 
access to the ‘Public Access Areas.... The potential loss of public access for 
‘passive recreation’ could result in harm to quality of life, health and well-being of 
the wider community,  

Passive recreation is explained to exclude “activities such as skateboarding”. 
The proposal is to allow the same access but for reasonable and lawful 
purpose, subject to regulations for safety, security and prudent estate 
management. This would give clarity with a wider and less restricted right 
than the vague and unclear scope of “passive recreation” which has given 
rise to dispute as to its meaning. For example, is a dancing session on the 
river deck (pic 19) “passive recreation”? What are activities such as 
skateboarding? There is scant guidance to be found on precisely what the 
phrase means, but semantic difficulties can easily be resolved by discussion 
and agreement. Unfortunately, officers did not seek to discuss this and 
raised it only in the Committee Report. Leaving aside Article 8 (above), the 
right of access can be considered akin to an easement. A judicial 
pronouncement can assist (In re Ellenborough Park  [1956] 3 All ER 667): 
 
“...it seems to us, as a matter of construction, that the use contemplated and granted was the use 

of the park as a garden, the proprietorship of which (and of the produce of which) remained vested 
in the vendors and their successors. The enjoyment contemplated was the enjoyment of the 
vendors' ornamental garden in its physical state as such - the right, that is to say, of walking on or 
over those parts provided for such purpose, that is, pathways and (subject to restrictions in the 
ordinary course in the interest of the grass) the lawns; to rest in or upon the seats or other places 
provided; and, if certain parts were set apart for particular recreations such as tennis or bowls, to 
use those parts for those purposes, subject again, in the ordinary course, to the provisions made 
for their regulation; but not to trample at will all over the park, to cut or pluck the flowers or 
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shrubs, or to interfere in the laying out or upkeep of the park. Such use or enjoyment is, we think, 
a common and clearly understood conception...” 
 

Officers take the view that the open spaces of Battersea Reach should be 
considered public parks. They are gardens, and it is beyond the remit of a 
planning officer to declare otherwise. The vital difference is that these open 
spaces which support and are part of private homes They are entitled to 
protection from rowdy behaviour and nuisance. Public parks (unlike 
Battersea Reach) provide water fountains, toilet facilities, are subject to 
bye-laws enforceable by police action and are locked overnight. Further, all 
public space around but excluding Battersea Reach is covered by a PSPO, 
though the Council was asked to have it include Battersea Reach. The 
wording in the 2008 agreement therefore serves no useful purpose. 
 
Conclusion 
For the reasons advanced, and taking fully into consideration all other 
matters raised, it is submitted that the proposed modifications outweigh 
any benefit claimed for the disputed planning obligations and comply 
with national or local policy. The disputed obligations no longer serve a 
useful purpose and are not necessary to make the development 
acceptable in planning terms. The appeal should be allowed. The 
question of costs will be addressed separately 
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