LITIGATION COSTS

costs assessment

At the conclusion of the Application in March 2023, the landlords said they would claim
their litigation costs of over £2.7 million incurred in opposing the applications by St
George Wharf and Battersea Reach. The two applications had been joined and heard as a
single application. The share of those costs apportioned to Battersea Reach are noted! as
contingent liabilities in the 2021, 2022 and 2023 certified service charge accounts (the
2024 accounts are awaited) at their amount for each respective year. The notation in the

2023 accounts shows those costs as follows:

Landlord Date of notice Total notice
St George Battersea Reach |April 2022 £160,329.67
Ltd & other Berkelay
Group Landlords September 2023 £300,134.00
May 2022 £53,
Fairhold Athena Limited
October 2023 £381,534.00
[Total £1,456,040.77

There are essentially two Battersea Reach landlords: Fairhold Athena for Baltimore,
Commodore and Kingfisher and St George companies (Berkeley) for the other 14 blocks.
Fairhold Athena will want to recover its costs from its 326 residential leaseholders and St
George to recover its costs from its 1032 residential leaseholders (there are also
leaseholders of commercial units to be included, on our rough calculation 28 for St

George and 12 for Fairhold Athena).

The schedule shows s20 notices by St George for costs of £1 060 663.60 (£160 529.67 +
£900 134.00) and by Fairhold Athena for £435 377.10 (£53 843.10 + £381 534). Those
notices are stated to have been issued under section 20B of the Landlord and Tenant Act
1985 to inform tenants the costs had been incurred and would “be payable through the

service charge by each tenant”. These notices will be dealt with in a separate report.

! It seems equal apportionments have been made for Battersea Reach and St George Wharf



1. THE AMOUNT OF THE COSTS

The costs are claimed as service charges. This means they can be claimed against a
leaseholder “only to the extent that they are reasonably incurred.”2 In our view, they are
exorbitant. Our barrister has advised that they appear “grossly disproportionate and,

therefore, unreasonable for the purposes of s.19.”

It is open to leaseholders to challenge those costs once they have been demanded. This
would require the landlords to detail the costs and for an application to be made to the
FTT to assess them according to what it considers to be just and equitable. In exercising
that discretion the FTT would take a number of factors into account to assess the overall

proportionality of the total costs incurred. We deal with some factors:

a) the amount in issue and proportionality

Costs are proportionate if they “bear a reasonable relationship” to the sums in issue in
the litigation. Broadly speaking, the level of costs should be in line with the value of the
claim.3 Thus, for example, if the amount in issue in the claim was £100,000 but the costs
claimed are £1 million, absent other explanations, the costs may be said to be
disproportionate. Costs which are disproportionate in amount may be disallowed or

reduced even if they were reasonably or necessarily incurred.

What was the amount of our service charge costs “in issue?” The FTT said:

“The total increase in service charge costs for the Estates (BR & SGW)
which results from the incidence of VAT is approximately £500,000
per annum. It was said4 that, if the current management
arrangements are maintained, then this sum would continue to accrue
on a yearly basis, in theory, for the whole term of the occupational
leases so that potentially millions of pounds are at stake in this
application. Be that as it may, the sum of £500,000 must be seen in
context and given the number of lessees affected, that sum could also
be expressed as being in the region of £149.32 per lessee per year at
BR and £162.42 per lessee per year at SGW.”

2 S19 Landlord and Tenant Act 1985 dealt with in our previous report: service charges are payable
only to the extent that the costs were "reasonably incurred".

3 The rule does not impose a strict mathematical formula or a "hard and fast" rule, it is up to the
judge in each case to make an assessment based on the specific circumstances, every case needs to
be considered on its own merits

4 By the landlords



The Application sought determination of the service charge attributable to VAT for 2018
and 2019 only. VAT of 20% was paid from 1 November 2018 - £38 267 in 2018 and
£229,600 in 2019 (£267 867 in total). SGW was about the same so the total expenditure
for the two estates would be about £500 000 for the full year of 2019.

We are uncertain as to how the FTT would decide the amount “in issue” in regard to
deciding proportionality. £149.32 per leaseholder per year would translate to £174.21 for
the 14 months from 1 November 2018 to 31 December 2019. There were 124 co-
applicants, so it could mean the total amount in issue was £21 602.04. If so, and it might
be over-optimistic to consider it as a possibility, costs of £1 060 663.60 (St George) and
£435 377.10 (Fairhold) obviously would be grossly disproportionate. It is more likely that
the amount in issue is determined at £267 867 — still significantly disproportionate

against claimed costs of about £1.5 million.

b) complexity and importance

The landlords asked for the application to be transferred from the FTT to the Upper

Tribunal (the UT)5 because it was complex and involved a large sum of money. They said:

..... significant elements of both tax (VAT) and employment law and
practice.... Indeed, it is fair to say that the non-Landlord &Tenant aspects are
as extensive as the L&T aspects. In addition to this, if a decision were reached
in favour of the Applicants¢ this would have significant cost ramifications for
the Respondents and a large majority of residential property developers and
it would require the remodelling of long- established commercial practices.
The decision is consequently extremely important and likely to set a
precedent which will attract significant attention”.

“The subject matter of the dispute is an important principle of law and the
determination of the applications will have a significant impact on the
management of the properties affected and within the leasehold property
management industry more generally. The sum claimed by the applicants
collectively across all the properties affected by the application for payments
in the past is substantial and, if successful, would affect future service
charges also”.

5 The UT hears appeals from the decisions of the FTT and matters which involve a complex or
important principle or involve a large financial sum.
6 The Applicants are the leaseholders and the Respondents (or Rs) the landlords



We countered that the Application was not being made to deal with the wider issues that
confront the landlords and their industry. The sole issue was whether or not the VAT was
reasonably incurred if recharged to the Battersea Reach service charge. It was not a tax
case, there was no issue about the VAT itself, only that it could be legitimately avoided.
We submitted that:

“The FTT exists as an expert tribunal to provide a relatively inexpensive and
quick resolution for leasehold and other property disputes with an
overriding purpose to protect homeowners from expense. This purpose will
be seriously undermined if straight-forward legitimate disputes (such as the
present case) brought before the FTT, even with some novel or light
complexities, can be transformed by a muscular landlord into a gigantic
legal battle with calamitous financial consequences for home-owning
leaseholders to the extent of making their leaseholds unmarketable. This
would be neither just nor equitable nor bona fides. I submit it would abuse
that purpose and inflict reputational damage (with financial consequences)
on Battersea Reach by marking it as a residential development which has a
complex structure of landlords who act aggressively and unreasonably
towards their leaseholders. The attitudes displayed towards the leaseholders
has caused a great deal of discontent and stress for leaseholders. ... All this,
particularly that a landlord such as Berkeley is unable to deal with a
legitimate enquiry about a service charge and inflicts draconian litigation
costs on its leaseholders, will stigmatise Battersea Reach. Our relationship
with Berkeley has been severely damaged”

We considered the case was not unusually complex or of public importance and this was

confirmed by the FTT when it refused to allow the transfer to the UT:

1. Although the issues in this case raise a point of interest on the application of
section 19, it is not clear that the Tribunal’s determination will necessarily
involve a decision on a point of principle. The principles applicable to the
Tribunal’s determination of a section 19 issue are largely dependent on the
factual matrix underlying the circumstances in which a service charge cost is
incurred and levied. The FTT is the more appropriate forum to hear evidence
and decide the factual background.

2. Although there is some complexity in this matter, it is not out of kilter with
the type of case that the FTT is used to dealing with.

3. Furthermore, although the total sums involved are large, this is a reflection
of the very high number of flats involved. The individual cost to each
leaseholder is relatively modest?.”

7 This is important for proportionality



The principles of proportionality as applied by the courts are a useful reference.

The landlords deployed a platoon of 8 barristers (4 KCs, 2 being tax counsel) and a
battalion of about 15 solicitors, paralegals and page-turners who camped in the
Tribunal’s hearing room for 8 days. Also in attendance were Berkeley’s heads of tax and
legal. It is not suggested that outside professional assistance should not have been
employed. It was the prerogative of the landlords to employ an army of expensive lawyers
and it was reasonable for them to do so.. But it does not necessarily mean that this lavish
expenditure should be recovered from leaseholders. Costs which are disproportionate in
amount may be disallowed or reduced even if they were reasonably or necessarily

incurred. A senior High Court judge said this in a case with a similar point:

...... it may be entirely reasonable from the point of view of a party incurring
costs to spare no expense that might possibly help to influence the result of
the proceedings. It does not follow, however, that such expense should be
regarded as reasonably or proportionately incurred or reasonable and
proportionate in amount when it comes to determining what costs are
recoverable from the other party. What is reasonable and proportionate in
that context must be judged objectively. The touchstone is not the amount of
costs which it was in a party's best interests to incur but the lowest amount
which it could reasonably have been expected to spend to have its case
conducted and presented proficiently, having regard to all the relevant
circumstances. Expenditure over and above this level should be for a party's
own account and not recoverable from the other party. This approach is first
of all fair.”

In that case, the costs claimed were £945,000.00, the value of the claim about £100
million. The Court reduced the costs to £150,000.00. There are numerous cases which
give pointers as to how the courts have dealt with proportionality. One in conclusion: the
well-known significant legal bill of Brian May. Mr May (the guitarist of Queen fame)
brought legal action arising from construction work for the development of a basement of
his neighbour’s property. He said it interfered with the normal noise levels in his own
property. The claim quickly settled when May accepted an offer of £25,000 from the
neighbour. However, he then claimed costs from the neighbour of over £208,000. This

was reduced on assessment to a proportionate sum of £35,000.

BROA Committee.
17 December 2025
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