LITIGATION COSTS
error in lease

The Battersea Reach flats were sold by the grant of 999-year leases, each commencing on 1
November 2004. Sales were made during the sequential construction of the blocks, starting in

2002 with Kingfisher

St George had pre-drafted a template lease as a standard model for all the leases. This was St
George’s “Standard Form of Contract.” * It would have been prepared by Berkeley’s specialist
and diligent solicitors in conjunction with its own well-stocked legal team. A prospective
leaseholder (a purchaser) of a flat was obliged to conclude a lease on the terms of the Standard

Form of Contract without amendment, it was strictly “take-it-or-leave it”.2

The lease details the services which the landlord must provide. It lists the expenditure (the
“Maintenance Expenses”) this will incur and which of those will be recoverable as service charges. Not
all are recoverable. The Kingfisher lease (lodged in the FTT Application as a representative lease) lists 17
expenses (“2-177).3 The first 14 of those (“2-15) are applicable to (recoverable from) the service charge.

Clause 17 is not one of those 2-15 items, it is excluded. It reads as follows

17. All other expenses (if any) incurred by the Lessor in and about the maintenance and proper and
convenient management and running of the Block including in particular but without prejudice to the
generality of the foregoing any interest paid on any money borrowed by the Lessor to defray any costs
expenses or liabilities incurred by it and specified in this Schedule all Bank charges properly incurred
any costs imposed on the Lessor in accordance with Clause 4 of the Seventh Schedule any legal or

other costs bona fide incurred by the Lessor and otherwise not recovered in taking or defending

proceedings (including arbitration) arising out of any lease of any part of the Block or any claim by
or against any lessee or tenant thereof or by any third party against the Lessor as owner lessee or

occupier of any part of the Block

1 Explained in a “Legal Handbook” by St George’s solicitors that “The scheme involves the eventual sale of a
very great number of units and it is imperative that all documentation remains identical. For that reason, no
amendments can be agreed...there is a covenant by the Seller to ensure that all leases of private residential
flats are in similar form.”

2 A purchaser was given an option to purchase some bolt-ons such as a right to park
3 The first clause (clause 1) is introductory “All sums spent (in providing the services) and any matters referred to in
clauses 2-15” are recoverable as service charge




It is reasonable to assume a homeowner entering into a lease for their new home in Battersea Reach
would understand that costs or expenses incurred in the management of any block would be claimed as
a service charge except for those incurred as bank charges and in litigation. The Application
was made on that assumption. After the conclusion of the Application the landlords indicated
they intended to claim their litigation costs. The FTT called for written submissions. The
landlords submitted (in February 2024) that their legal costs fell within clause 17 and therefore
the leaseholders were obliged to pay their costs as a service charge. We refuted this because of

the exclusion of clause 17.

The landlords responded that the exclusion was a typographical error, a mistake which had
“crept in.” They said they were unable to substantiate how this happened. They suggested “a
coherent and plausible explanation” was apparent from a reading of the residential lease for St
George Wharf 4. It had been used as a precedent for the drafting of the Battersea Reach lease
and “what might have happened is that the standard pro-forma lease numbering has gone
awry.” They presented a convoluted and mesmerising choreography as to how this could have
happened, but inexplicably they did not approach the people who had decided on or drafted the
pro-forma (template) lease. They would have been able to provide an accurate explanation- if
there was one at all, the exclusion might not have been an error. The landlords nevertheless

some 8 years later decided it must be an “obvious mistake.” They say it came to light

At the time that the Spinnaker House leases came to be granted, it was
necessary to amend to include the energy centre provisions, inserted as the
Sixth Schedule, and the Sixth Schedule became the Seventh Schedule. It is a
reasonable supposition that in making the change, someone spotted the error
in the cross-reference in clause 1 of what was now the Seventh Schedule, and
corrected it to read “clauses 2-17”, which is what is provided for in the
Spinnaker House leases and subsequent leases at Battersea Reach. However
this happened, and regardless of how/why it was corrected in later leases...
“clauses 2-15” is a clear mistake that can and must be corrected by
construction.”

This was first we became aware of this bifurcation of the residential leases into two groups 5,
one of the first 485 flats with leases drafted during the 8-year period 2003 to 2011 with the 2-15
provision and the other of 872 flats with leases drafted during and after 2011 with a 2-17
provision. The Application was based on the 2-15 provision being in place, yet St George never
mentioned their error until after the conclusion of the application by which time it had run up

extraordinary costs.

4 St George Wharf had been completed 4 years before Battersea Reach
5 The first 5 blocks with 485 flats are Ascensis, Baltimore, Commodore, Kingfisher and Ensign, the other 9 blocks with
872 flats



St George’s stance is that their error (if there was an error, it was their error) is so obvious
and apparent that it does not need to be rectified because it speaks for itself, there is no
need to mention it. (This does not explain why the “correction” was made in the 872
leases). They say it “is obviously a simple typographical error; an obvious mistake that falls
to be corrected as part of the process of construction and interpretation of the lease.” This
legal language when translated means that by reading the lease as a whole, a reasonable
person with knowledge of the facts available to the parties when they signed the lease,

would see the obvious drafting error.

The FTT agreed with the landlords, without allowing us to make our submissions on the error —
something grossly unfair and unjust. Our view was that there was no error at all, and that 2-15
was an intended provision. Also, a provision which imposes considerable and substantial
financial obligations upon a leaseholder is required to be drawn to the leaseholder’s attention,

and not as something cryptic which requires analytic interpretation to be deciphered.

Leaseholders paid hundreds of thousands of pounds for their leaseholds and believed their
leases would be of the highest order and accuracy. ¢ Some have confirmed they were provided
with copies of the Standard Form of Contract with the express assurance that it was exactly
what St George required - with the 2-15 term. This was endorsed by the first 485 leases - and
would have continued with subsequent leases if the unknown and unauthorised “someone” had
not changed the Standard Form of Contract. St George contend that the inclusion of clause 17 in
the lease only to have it excluded does not make sense. An answer is that the Standard Form of

Contract was imported from the St George Wharf lease which was used as a precedent.

We are told, with no apology, that their expertly drawn lease was shoddy and had a serious
error (with significant implications), but so obvious that leaseholders would have seen it had
they examined the lease — in other words, the leaseholders with their focus on their new
exceptional and expensive homes should have been wise enough to examine their lease with a
forensic magnifying glass instead of relying on the assurances of St George - with its mission to
be their trusted landlord: therefore the leaseholders are at fault. The debacle is a shoddy mess
with a conspicuous absence of trustworthiness. It needs to be sorted out, but St George has
rejected our invitation to meet. Leaseholders should each consider carefully how they should
respond to any service charge demand they might receive from St George for their share of the

litigation costs.
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6 «_... we are expanding our passion for quality and customer service into a seamless renting experience. Our mission

is simple: to be a trusted landlord of exceptional homes in vibrant communities.” www.berkeleygroup.co.uk/btr

7 This report is for general information and is not meant to describe or give a full interpretation of the law,


https://www.berkeleygroup.co.uk/btr

