LITIGATION COSTS
Application to the FTT

All residential occupational leases at Battersea Reach were granted by the freeholder St
George Battersea Reach Limited (the landlord) (St George) a wholly-owned subsidiary of
Berkeley Group Holdings PLC (Berkeley) * .The leases require the landlord to provide and
pay for the employment of such persons as may be necessary for the upkeep and
management of the development. Those payments (salary expenses) are recouped from

the leaseholders as a service charge.

St George appointed Rendall & Rittner to manage Battersea Reach with effect from 1
January 2013. The management agreement required R&R to employ the required on-site
staff. This was on the incorrect understanding that wages paid to on-site staff were
exempt from VAT if employed by a managing agent. In fact, the VAT exemption applied
only where the landlord employed the staff. HMRC in September 2018 made this clear
with a direction that VAT had to be paid as from 1 November 2018 2 - (luckily HMRC
decided this as prospective, only for VAT from 1 November 2018 and not retrospective for
VAT that should have been collected before that date). The first leaseholders learned of
this was from the 2019 budget which noted that the VAT had “a severe impact on the

2019 service charge projection”.

BROA took it up with R&R and Berkeley. We emphasised that the ballooning service
charge was contributing to the financial hardship of many leaseholders and was affecting
mortgage affordability as well as buyer appetite. The advice from expert sources
(including opinions obtained by R&R from a specialist barrister and their accountants)
was that the VAT would be legitimately avoided if on-site staff was employed by the
landlords. R&R confirmed this would be feasible but Berkeley was not prepared to

consider it, even though the lease provided for it, for the reason that it was

1 Pre-tax profit for 2025 was £529 million, a decrease from the prior year's £557 million,
with the company guiding for a further drop to around £450 million in FY26

2 https://www.gov.uk/government/publications/revenue-and-customs-brief-6-2018-vat-
exemption-for-all-domestic-service-charges/revenue-and-customs-brief-6-2018-vat-
exemption-for-all-domestic-service-charges#:~:text=Freeholders do not have
this,personnel costs to the landlord ALSO https://www.gov.uk/guidance/applying-the-
correct-vat-liability-on-residential-domestic-service-charges-vat-information-sheet-0718
AND https://www.gov.uk/government/publications/vat-notice-48-extra-statutory-
concessions/vat-notice-48-extra-statutory-concessions




“unreasonable for the landlords to be expected to make a substantial change to their
respective business models and enter a non-core area of business operations in order to
mitigate a decision of the HMRC”. Our contention was that staff could be employed by
the landlord but supervised by the managing agent, as in fact was envisaged by the lease.
It decided on-site staff would continue to be employed by the managing agent and the
consequent VAT (then approximately £220 000 p.a.) would be recovered from the service
charge. Our efforts to discuss the matter constructively were unfruitful and Berkeley
invited BROA to take the issue to the FTT. Leaseholders since then have paid the VAT

(currently approaching £2million).

In June 2019 we obtained legal advice from a specialist barrister. It included:

27 In my view, there is a substantial argument that the landlord’s
decision (in relation to the post-November 2018 service charge year)
does not meet the first test in Waaler.3 As explained above, the lease ....
places the primary obligation on the landlord to employ staff. Having
assumed this primary contractual obligation, it is in my view
irrational to then say this power will not be exercised because meeting
the obligation would involve “a non-core area of business operations”.
The landlords under (their) leases have entered into extensive
management obligations and cannot delegate those obligations to
third parties in every case on the ground that they are “non-core
business operations”. It could legitimately be said to be capricious to
do $0. the landlord was plainly required to take into account the
very significant adverse impact on the lessees, namely a very
considerable exposure for tax (£220,000 pa..). It can certainly be said
that the decision was Wednesbury unreasonable if it failed to have due
regard to this consideration and the size of the liability is a highly
material factor.

3 Section 19 of the Landlord and Tenant Act 1985 protects tenants by limiting the service
charge they have to pay, stating they are only payable to the extent that the costs were
"reasonably incurred". Waaler is a reference to a judgment in the High Court which
established specific factors to ensure the costs are "reasonably incurred" They included:

Views of the tenants: Landlords should take account of the views of leaseholders.
Extent of leaseholders’' interests: This must be measured by the remaining unexpired
terms of their leases. The greater the remaining term, the more weight should be given to
the leaseholders’ views.

Financial impact on tenants: Landlords must consider the generalfinancial impact on
leaseholders, though this does not require investigating the specific financial means of
individual leaseholders.

Availability of alternative remedies: Consideration should be given to less expensive,
reasonable alternative courses of action.



In my view, there is a reasonable argument that the relevant costs of
VAT resulting from the employment of staff by the managing agents
is not reasonably incurred within the meaning of s.19(1) of the
Landlord and Tenant Act 1985.

We asked counsel about any adverse litigation costs if we litigated. He advised:

An application by lessees to the First-tier Tribunal (Property
Chamber) would involve very limited exposure to any adverse costs
order.

(The exposure was in relation to costs incurred as the result of failures or

breaches on the part of the applicants, which was not likely to happen).

The First-tier Tribunal (Property Chamber) (the FTT ) is a judicial body

focused on residential property disputes including the payability and reasonableness of
service charges. It is not a Court and its proceedings are intended to be relatively informal,
simple and inexpensive. Cases deemed to be complex or involve large sums of money 4
are usually taken to a higher tribunal or a court. It cannot order any party to pay costs. The
underlying philosophy is that homeowners should have their disputes with their landlords
resolved in an easily accessible and friendly forum without having to worry about legal costs

— each party should bear their own costs.

Many landlords destroy this with a clause in the lease allowing them to recover their

litigation costs. This will be dealt with in a separate note.

The issue was raised at the BROA’s AGMs held in 2019 and thereafter with resolutions
carried with majorities of over 95% that application should be made to the FTT5. On 3
September 2019 (construction of all 17 blocks had been completed) BROA lodged an
application (the Application) with the FTT for a determination that the VAT charged on
the salaries of the Battersea Reach on-site staff was an unreasonable charge for the
service charge. This was done simultaneously with a similar but separate application by
the St George Wharf Residents’ Association (SGWRA). This is an association of
leaseholders of St George Wharf (SGW), a development in Vauxhall in the freehold of
another Berkeley subsidiary.

4The sum of money actually in dispute in our case was very modest, as will be explained in a
later note.. The Application was confined to VAT for 2018 and 2019. VAT paid in 2018 (from 1
November 2018) was £38.015.92, in 2019 it was £214,954.78, in 2020 it was £222,764.73

5 Any litigation or process can be brought against the landlords by anyone, including a
leaseholder acting on their own without the consent or approval of any other leaseholder.
This will be dealt with separately.



(It would be convenient to mention that leaseholders thereafter were kept informed of
the progress of the application. In early 2022, we complied with a direction by the FTT
that we serve the applications and statements of case on all the residential leaseholders.
R&R were directed to furnish us with the names and addresses of all the leaseholders.
This meant that all leaseholders were fully apprised of the case, with the documents
setting out the cases advanced by us and the defence raised by the landlords. In addition,

we periodically published notices or newsletters with information about the case.)

The two applications were brought in the names of the respective chairmen of the two
unincorporated associations. They were joined and heard together. A Kingfisher lease
was lodged as representative of the Battersea Reach leases. We retained a barrister to
draft the necessary papers and to represent Battersea Reach when the matter came for
hearing in the FTT.

A case management conference ¢ was held on 8 October 2019. The landlords were
represented by three KC barristers with 5 solicitors, financial directors and others in
attendance. The leading barrister informed us (and the Tribunal) that the case was very
important for and of great interest to landlords and developers “up and down the
country,” that the landlords would be calling a string of expert witnesses to testify at the
hearing, that the landlords would be represented by counsel who were specialists in the
fields of landlord and tenant, health and safety, taxation and employment and that an

allocation of 15 days would be required for the final hearing.

He also presented a diagram (it was referred to as an “organogram”) of the elaborate title
structure Berkeley had established for Battersea Reach (showing the various head leases
and ground rent interests). St. George, on the basis of that structure, asserted that our
proposed model for direct employment of staff would require joint employment by
unconnected joint employers (i.e. not all would be Berkeley companies, Fairhold Athena)
and this would generate administration costs exceeding the £240 000 VAT saving we

sought:

“there are serious employment issues around staff being employed by
unconnected joint employers. Whilst it may be possible for the various
Berkeley and St George entities to employ staff jointly, this is not
feasible where staff also work for other “landlords” too.............. Given

8 A Case Management Conference (CMC) is a meeting arranged by the tribunal to clarify the
issues in dispute, set a timetable for evidence and document submission.



the wealth of employment obligations that employers have, the costs
of the cross monitoring of the employing companies would be such that
any VAT savings would be lost. Similarly, if each company were to
employ its own staff, the VAT savings would be lost in the additional
costs of employing the additional staff to provide the same level of
service to each company and its lessees.”

A further issue they raised was that there were seven companies within the structure in
a “landlord” relationship for VAT purposes. St George was concerned that HMRC could
view any form of direct employment as an unlawful tax avoidance scheme. Our view

was there would be no real risk if the direct employment was undertaken in accordance

with the lease.

The case concluded with the FTT delivering its judgment on 9 June 2023 which agreed
with the landlords’ contentions that it was reasonable for the staff to be employed by
the managing agent even if it attracted an additional cost of £220 000 p.a. to the

service charge because of the considerations that

e the administrative cost of direct or joint employment would exceed the VAT saving;

e there was always a possibility that HMRC would challenge the change of employment
as an unlawful tax avoidance scheme;

e employment of staff would expose them to employment disputes, and actions in the
Employment Tribunal;

e aworkable model for direct employment had not been presented.

We were given to understand that an underlying reason was that employment of staff
would require agreement between all the landlords, between “unconnected joint
employers” (St George and Fairhold Athena.) Fairhold Athena was adamantly opposed
in the same way as it opposed the appointment of a joint new managing agent (which has
given rise to two managing agents and additional costs for some leaseholders). The

fact is that we lost. We decided not to appeal but instead would look at securing the right
to manage (RTM).

BROA Committee

10 December 2025

Disclaimer: This is a general explanation of the subject as we see it. Whilst BROA endeavours to ensure that the
information is correct, it does not warrant its completeness or accuracy You are advised to seek professional
advice before acting on any of its observations or statements



